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United States Court of Appeals for the 

District of Columbia 

i 

i 

i 

i 

No. 6405. | 

Charles Beal, Appellant, 
vs. 

j 

United States of America. 

| 

i 

— 

i 

i 

1 In the Supreme Court of the District of Columbia. 

Criminal No. 54987. 

United States of America 
vs. 

Charles Beal. 

i 

Notice of Appeal. 

I 

(Name and address of appellant): Charles Beal, 73 M 
St., S. E., Washington, D. C. 

(Name and address of appellant’s attorney): Octave 
Bigoness, 217 Stewart Bldg., Washington, D. C, 

Offense: Violation of Liquor Taxing Act, 1934. 

Date of judgment: January 28th, 1935. 

Brief description of judgment or sentence: Sentenced to 
penitentiary from one to three years. 

Name of prison where now confined, if not on ba:'l: Lmited 
States Jail, D. C. 

i 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above mentioned on the grounds set forth below. 

CHARLES BEAL, 

Appellant. 

OCTAVE BIGONESS, 
Attorney for Appellant. 


Date: February 2, 1935. 
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CHARLES BEAL VS. UNITED STATES OF AMERICA. 


(irounds of Appeal . 

The improper admission of evidence obtained on a search 
warrant improperly issued, under the authority of the Dis¬ 
trict of Columbia Alcoholic Beverage Control Act, which act 
prohibits the manufacture for sale, keeping for sale, or the 
sale of alcoholic beverages without a license, in that said 
warrant was issued without probable cause, and evidence 
obtained thereunder violates defendant's rights under the 
fourth amendment Ito the Constitution and the fifth amend¬ 
ment thereof. 

Filed Feb. 5, 1935. Frank E. Cunningham, Clerk. 

2 In the Supreme Court of the District of Columbia. 

Clerk's Statement of Docket Entries to Accompany Dupli¬ 
cate Notice of Appeal to the Court of Appeals. 


Criminal No. 54987. 


Indicted for Vio. Liquor Taxing Act of 1934. 

United States of America 
vs. 

Charles Beal. 


Docket Entries . 

1934. 

Sept. 11. Presentment and indictment filed. 

Sept. 26. Arraigned, plea not guilty. 

Nov. 2. Motion to quash search warrant and suppress evi¬ 
dence filed. Exhibit filed. 

Nov. 22. Affidavit in support of motion filed. 

Dec. 7. Motion to quash search warrant and suppress 
evidence argued and overruled. Exc. 

Jan. 14. Jurv sworn. Verdict guiltv as indicted. Com- 
mitted. 

Jan. 15. Motion for new trial filed. 

Jan. 17. Motion for new trial argued and overruled. Exc. 
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CHARLES BEAL VS. UNITED STATES OF AMERICA, i 

Jan. 28. Sentenced to penitentiary for period of one year 
to three years, to take effect from and including 
this date. 

Feb. 2. Notice of appeal filed. 

Date: February 2, A. D. 1935. 

* 

Attest: | 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAjjJl, 

Clerk. 

By RICHARD J. KIRKLANDj 

Assistant Clerk. 

Note.—This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as 
provided in Rules 7, 8, and 9, of Supreme Court U. S. 

3 [Endorsed:] United States Court of Appeals for 
the District of Columbia. Filed Mar. 13, 1935. 

Henry W. Hodges, Clerk. 

United States Court of Appeals for the District of Columbia. 

January Term, 1935. j 

No. 6405. j 

Charles Beal, Appellant, 
vs. 

United States, Appellee. 

Appeal from the Supreme Court of the District of Columbia. 

4 Supreme Court of the District of Columbia. 

Criminal No. 54987. j 

United States 
vs. 

Charles Beal. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in shid Dis- 
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CHARLES BEAL VS. UNITED STATES OF AMERICA. 


trict, at the times Hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in the above-entitled 
cause, to wit: 


» 


5 , Indictment . 

Filed in Open Court Sept. 11, 1934. 

In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 


July Term, A. D. 1934. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 


That one Charles Beal, late of the District of Columbia 
aforesaid, on, to wit, the thirteenth day of August, 1934, and 
at the District of Columbia aforesaid, feloniously and un¬ 
lawfully did possess a certain quanti ty of distilled spirits, 
Unit is to say, fifty-one half gallons of corrpwliisFeyiThe j?n- 
mecTiaTe conTmrierUoUwinch cfisfTiled spirits did not then 
arid t here have affixed thereto stamps denoting the quantity 
(J-L fftstiiie d spiritsi containeiUtTierein~ aiicT evidencing pay¬ 
ment of all Internal Revenue taxes imposed on sucI Tspirrfs ; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 


United States. 


LESLIE C. GARNETT, 
Attorney of the United States in 
and for the District of Columbia. 


[Endorsed:] Criminal No. 54987. United States vs. 
Charles Beal. Vio. Liquor Taxing Act of 1934. A True 
Bill. Walter Woodward, Foreman. 


6 Supreme Court of the District of Columbia. 

Wednesday, September 26, A. D. 1934. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice Wheat, presiding. 

Come as well the Attorney of the L T nited States, as the 
defendant in proper person, according to his recognizance 


CHARLES BEAL VS. UNITED STATES OF AMERICA 


and by his attorney, Octave Bigoness, Esquire; anti there¬ 
upon the defendant being arraigned upon the indictment, 
the reading whereof he specifically waives, pleads not guilty 
thereto, and for trial puts himself upon the country and the 

Attornev of the United States doth the like. 

* 

Motion to Quash Search Warrant and Suppress Evidence. 


Filed November 12, 1934. 


Now comes the defendant in the above entitled cause and 
shows to the Court that the property, mentioned and enu¬ 
merated in copy of return on search warrant in this cause, 
was taken from his dwelling premises and possessed by 
members of the police force of the District of Columbia, 
unlawfully, unreasonably and unconstitutionally, through 
and fiyj neans of an invalid and void search warrant, in that 
said searcITwarrant was issued in violation of the Constitu¬ 
tion of The Uhffeci States and the fourth and fifth | amend¬ 
ments thereto, because issued without probable cause, in 
that it was issued on affidavit for search warrant which set 
forth no facts sufficient to warrant finding of probable cause 
fohits issuaTOeT 511 of which appears fully from the 
affidavit for search warrant, search warrant and return 
thereon. Copies marked A attached hereto. 

Now comes the defendant and further shokvs that 
7 there was no affidavit nor recital of oral examina¬ 
tion of a sale or sales from said goods, no facts suf- 
ficient to establish the legal conclusion that liquors were 
being illegally possessed for sale or illegally sold by defend¬ 
ant on said premises. 

That this defendant anticipates that the liquor so seized 
will be used as evidence against him in the trial of an in¬ 
dictment returned against him and now pending jin this 
court, No. 54987. 

Wherefore, the defendant moves that said evidence be 

7 .i 

excluded at the trial in this court and that it be suppressed, 
and the search warrant be quashed. 

OCTAVE BIGONES^, 

Atty. for Defendant. 
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United States Attorney, 
District of Columbia: 


Please take notice of hearing of this motion. 


Copy received. 


11-2-34. 


I. GOLDSTEIN, 
Asst. U. S. Atty. 


Supreme Court of the District of Columbia. 

Friday, December 7, A. D. 1934. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Luhring presiding. 

Come as well the At torn ev of the United States as the 
defendant herein bv his attornev, Octave Bigoness, Es- 
quire; and thereupon the defendant’s motion to quash 
search warrant and suppress evidence coming on to be 
heard, after argument by counsel, is by the Court overruled, 
to which action of the Court the defendant bv his attornev 
prays an exception, which is noted. 

8 Memoranda. 

January 14, 1935.—Jury sworn. Verdict guilty as in¬ 
dicted. Committed. 

January 17, 1935.—Motion for new trial overruled. Ex¬ 
ception. 


Supreme Court of the District of Columbia. 

Monday, January 28, A. D. 1935. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Luhring presiding. 

Come as well the Attorney of the United States as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, and by his at¬ 
torney, Octave Bigoness, Esquire; and thereupon it is de¬ 
manded of the defendant what further he has to say why 
the sentence of the law should not be pronounced against 
him, and he says nothing except as he has already said; 
whereupon it is considered by the Court that for his said of¬ 
fense the said defendant be taken by the Superintendent 
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aforesaid, to the asylum and jail aforesaid, whence be came, 
thence to the penitentiary, as designated by the Attorney 
General of the United States, there to be imprisoned for 
the period of one (1) year to three (3) years, to tajke effect 
from and including this date. 


M emorandum . 

February 2, 1935.—Notice of appeal filed. 
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Assignment of Errors. 
Filed March 11, 1935. 


Xow comes the defendant, Charles Beal, by his attorney, 
Octave Bigoness, and files the following assignment of er¬ 
rors, and says that the judgment entered in this cause is 
erroneous and unjust for the following reasons: 

1. The court erred in denying the motion of the defendant 
to quash the search warrant and suppress evidence. 

2. The court erred in admitting testimony on behalf of 
the United States relative to liquor secured after a search 
on a warrant which was issued without probable cause. 

3. The court erred in admitting testimony showing the 
finding of receipts and letters. 

4. The court erred in not granting a new trial by reason 
of the above errors. 

Wherefore, the defendant prays that the judgment of 
the Supreme Court of the District of Columbia be Reversed, 


and for such other and further relief as may be proper in 
the premises. 


OCTAVE BIGONESS, 
Attorney for the Defendant. 


10 Supreme Court of the District of Columbia. 


Monday, March 11, A. Dl 1935. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Adkins presiding. 

Now comes here the defendant bv his attorney^ Octave 
Bigoness, Esquire, and prays the Court to sign, and make 
a part of the record his Bill of Exceptions taken during the 
trial of the case and filed with the Court on the 11th day of 
March, A. D. 1935, which is accordingly done. 

LUHRING, J. 
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11 Designation of Record Before Justice Oscar R. 

Luhrmg. 

’ Filed March 11,1935. 

Irvin Goldstein, of Washington, D. C., for the United 
States. 

Octave Bigoness, of Washington, D. C., for the defense. 


The Clerk is directed to prepare the record in the above 
cause forthwith, and forward it promptly with his certifi¬ 
cate to the Clerk of the United States Court of Appeals for 
the District of Columbia. 

The Clerk will include therein the following: 

1. Indictment. 

2. Motion to quash. 

3. Minute of order overruling motion. 

4. Minute of plea. 

5. Bill of exceptions with search warrant and supporting 
affidavits attached. 

6. Minutes of judgment. 

7. Minute of sentence. 

8. Assignment of errors. 

9. This designation of record. 

OCTAVE BIGONESS, 
Attorney for Defendant. 


Service of copy of foregoing designation of record ac¬ 
cepted this 11th dav of March, 1935. 

IRVIN GOLDSTEIN, 

1 Assistant U. S. Atty. 


This designation of record ordered this 11" day of March, 
1935. 


0. R. LUHRING, 

Justice. 


12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 7, both inclusive, to be a true 
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and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made parf; of this 
transcript, in the case of United States vs. Charlps Beal, 
Criminal No. 54987, as the same remains upon the files and 
of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said court, at the City of Washington, in 
said District, this 13th day of March, 1935. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHA^, 

Clerk , 

By SAMUEL SILVERMAN, 

Asst. Clerk. 

13 [Endorsed:] United States Court of Appeals for 
the District of Columbia. Filed Mar. 13, 1935. 
Henry W. Hodges, Clerk. 

In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

Criminal. No. 54987. 

United States 
v. 

Charles Beal, Defendant. 

i 

Defendant's Bill of Exceptions. 

Be it remembered that the trial of this cause camt on for 
hearing on the 14th day of January, 1935, on an indictment 
for violation of the Liquor Taxing Act of 1934, filed in this 
court September 11th, 1934. 

Be it remembered that upon the arraignment of the de¬ 
fendant upon the 26th day of September, 1934, he being 
represented by Octave Bigoness, Attorney, entereq a plea 
of not guilty. 

That then and thereupon the defendant, on the 2nd day 
of November, 1934, filed a motion to quash search ^arrant 
and suppress evidence, and filed a supporting affidavit for 
the same on the 22nd day of November, 1934, said motion 
being based on the following reason; that the right^ of the 
defendant under the fourth and fifth amendments to the 
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Constitution were violated, in that the evidence was secured 
on a search warrant which was issued without probable 
cause, the search warrant having been issued under the au- 
thoritv of section 29 of the District of Columbia Alcoholic 
Beverage Control Act, which prohibits the manufacture for 
sale, keeping for sale, or the selling of alcoholic beverages, 
without a license, and the foundation for the probable cause 
as stated in the search warrant and affidavit was the sole 
fact of seeing a man come from the house with a quantity 
of no tax liquor. 

That then and thereupon, on the 7th day of December, 
1934, said motion was argued, overruled, and exception 
noted. 

That thereupon, on January 14tli, 1935, the case came on 
for trial, the United States being represented by Mr. Irvin 
Goldstein, Assistant United States Attorney, and the de¬ 
fendant bv Mr. Octave Bigoness, before Justice Oscar Lull- 
ring. That then and thereupon a jury was empan- 
14 eled and sworn to trv the issues of the case. 

That then and thereupon the United States, to 
maintain the issue on its part joined, called Officer George 
Deyoe, who stated that he went to premises 73 M. St., S. E., 
in the District of Columbia, for the purpose of executing a 
search warrant previously made. Witness thereupon iden¬ 
tified a search warrant dated August 13th, 1934, and accom¬ 
panying complaint and affidavit in support thereof, as the 
search warrant being executed by him at that time, said 
search warrant being identified as Government Exhibit No. 
1, true and correct copies of which are attached hereto. 
That he knew the defendant lived there; that the defendant 
was not there at the time of the search but was arrested five 
or six davs later. 

Upon being asked what he did and what he found in the 
premises defendant objected on the grounds that the officer 
and those with him had no right to make a search, and the 
search was illegal in the face of the Fourth and Fifth 
amendments to the Constitution, in that the search warrant 
was issued without probable cause, and defendant renewed 
the same objections stated in the motion heretofore over¬ 
ruled. Objection overruled and exception noted. 

The witness stated that he found fiftv-one one-half gal- 
Ion jars of liquor in a trap in a closet, and that he found a 
number of receipts and letters addressed to defendant upon 
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a buffet in the dining room. Witness identified | said re¬ 
ceipts and letters. Defendant objected to the testimony 
relative to the receipts and letters in that they did hot come 
within the purview of the search warrant. Objection over¬ 
ruled and exception noted. A sample of the liquo^, the re¬ 
ceipts and letters were then introduced in evidence over the 
objection of the defendant on the above grounds. Over¬ 
ruled and exception noted. The search warrant was also 
introduced in evidence. 

That then and thereupon to further maintain tjhe issue 
the United States called severally Officers McKejvon and 
See, whose testimony was the same as that of Officejr Deyoe. 

That then and thereupon the United States called Dr. 
Albert A. Spear, chemist, who said that the liquor examined 
by him was intoxicating liquor, of 42.5% alpohol by 
15 volume. 

That then and thereupon the United States rested 
its case, and the defendant rested without putting in testi¬ 
mony, and both sides submitted the case without argument. 
The Court then gave instructions; the jury retired, there¬ 
after found the defendant guilty and he was committed. 

That then and thereupon the defendant filed a motion for 
a new trial and the same was overruled and exception noted. 

That then and thereupon the defendant was sentenced to 
from one to three vears in the penitentiary, on jjanuarv 
28th, 1935. 

That then and thereupon the defendant presented to the 
Court this his bill of exceptions to present to the Court the 
various rulings excepted to, on the — day of-, 1935. 

The defendant, Charles Beal, by his counsel, Octajve Bigo- 
ness, therefore prays the Court to settle, sign and jseal this 
his bill of exceptions, which is accordingly done this 11th 
dav of March, 1935. 

By the Court: 

O. R. LUHRING, ! 

Justice. 

OCTAVE BIGONESS, 

Atty. for Def. 


. *k* * * * 
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Search Warrant. 


United States of America, 

District of Columbia, ss: 

The President of the United States of America to G. C. 
Deyoe, a member of the Metropolitan Police Depart¬ 
ment of the District of Columbia: 



Whereas, I, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, upon consideration 
of the complaint made by the aforesaid member of the 
Metropolitan Police Department of the District of Colum¬ 
bia, have examined on oath orally the said complainant 
herein and Benjamin F. Bean, a witness, and have caused 
them to subscribe to their affidavits in support of the com¬ 
plaint ; and 

Whereas the said affiant states on his oath that he is 
positive and the said member of the Metropolitan Police 
Department states on his oath that he does verily believe 
from the statements of said affiant that alcoholic bever¬ 
ages are unlawfully manufacured for sale, kept for sale, 
or sold in violation of the provisions of the District of 
Columbia Alcoholic Beverage Control Act, an Act of Con¬ 
gress approved January 24, 1934, in the premises of one 
Charles Beal, said premises being described as 73 M St., 
S. E., and being within the District of Columbia; and 

Whereas from oral examination under oath and the affi¬ 
davit of the said affiant it appears that he was near said 
premises on, to wit, August 13, 1934, and saw an unknown 
colored man, about 20 yrs. old, 135 lbs., 5 ft. 7 in., dark 
brown skin, come from said premises with a sack and a 
box which resemble those used for carrying whiskey; and 
upon the said colored man seeing affiant he dropped said 
sack and box and returned to said premises; that upon 
examination of the same they contained 18 one-half gallon 
jars of uncolored whiskey, the same being non-tax«paid 
whiskey; and said Charles Beal having no license to sell 
said whiskey as prqvided in the above mentioned Act of 
Congress; and that said alcoholic beverages were manu¬ 
factured for sale, kept for sale or sold contrary to the 
provisions of the District of Columbia Beverage Control 
Act; and 

Whereas the said member of the Metropolitan Police 
Department prays that a search warrant be issued under 
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authority of Section 29 of the District of Columbia Alco¬ 
holic Beverage Control Act of the Statutes of the United 
States, authorizing him to enter and search a|l places 
within said premises, and to seize and take into!his pos¬ 
session all alcoholic beverages manufactured for s^ale, kept 
for sale, or sold, and any other property designed for use 
in connection with such unlawful manufacture for sale, 
keeping for sale, or selling in violation of said District of 
Columbia Alcoholic Beverage Control Act; and 

Whereas from the examination of the witnesses orallv 

* 

and upon their affidavits I find there is probable cause to 
believe that the foregoing grounds for the application 
exist; 

Now, therefore, you are hereby commanded in the name 
and by the authority of the President of the United States 
to enter and search the premises hereinbefore described 
in the day time and to seize and take into your possession 
all alcoholic beverages and any other property designed 
for use in connection with such unlawful manufacture for 
sale, keeping for sale or selling, to the end that ^he same 
may be dealt with according to law. 

You are also commanded in the event that you deize any 
of the property above described, to give a copy of this 
warrant, together with a receipt for the property so seized, 
specifying it in detail, to the person from whom it | is taken 
or in whose possession it is found, or, in the absence of 
any person thereat or therein or in possession thereof to 
leave a copy of this warrant, together with suclj receipt 
as aforesaid, in the place where said property is found 
and to bring said property before me. 

You are further commanded to execute this warrant 
within ten days from this date and forthwith to ipake re¬ 
turn thereof to me with a written inventory of the property 
seized by you, made publicly or in the presenc^ of the 
person from whose possession it was taken and of the 
applicant for the warrant if they are present. 

Witness my hand and seal of my office this 13tli day of 
August 1934 

° (Signed) NEEDHAM C. TUKNAGE, 

[seal.] United States Commissioner in and 

for the District of Columbia. 
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17 Arrested: S 13/34, 11.30 A. M. 

Return. 

I, George C. Deyoe, a member of the Metropolitan Police 
Department of the District of Columbia, do swear that I 
executed the within warrant on the 13th day of August, 
1934, by searching the premises as commanded therein 
and giving (leaving) a copy of the warrant together with 
a receipt for the property taken, specifying said property 
in detail to the person from whom it was taken (to the 
person in whose possession it was found), (in the place 
where it was found), and do swear that the following in¬ 
ventory contains a true and detailed account of all the 
property taken by me on the warrant: 

51 V> gal. jars of white non tax pd. whiskey. 

G. C. DEYOE, 

Member, Metropolitan Police Department . 

Subscribed and sworn to before me this — day of-, 

193-. 


United States Commissioner in and 

for the District of Columbia. 

18 United States of America, 

District of Columbia, ss: 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally ap¬ 
peared Benjamin F. Bean, who, after being by me duly 
sworn and examined orally, deposes and says: 

That he is positive that alcoholic beverages are con¬ 
tained in the hereinafter mentioned premises within the 
District of Columbia, and that said alcoholic beverages are 
kept for sale, and are sold in violation of the provisions 
of the District of Columbia Alcoholic Beverage Control 
Act approved January 24, 1934. 

That on, to wit, Aug. 13, 1934, about 10:00 o’clock A. M., 
I was near premises described as 73 M St., S. E., occupied 
by-. He was near said premises on, to wit, Au¬ 

gust 13, 1934, and saw an unknown colored man, about 
20 yrs. old, 135 lbs., 5 ft. 7 in., dark brown skin, come 
from said premises with a sack and a box which resemble 
those used for carrying whiskey; and upon the said colored 
man seeing affiant he dropped said sack and box and re- 
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turned to said premises; that upon examination jof the 
same they contained 18 one-half gallon jars of uncolored 
whiskey, the same being non-tax paid whiskey; and (Jharles 
Beal having no license to sell said whiskey as provided 
in the above mentioned Act of Congress. 

(Signed) BENJAMIN F. BIpAN. 

Subscribed and sworn to before me this — day of-, 

193 -. 

(Signed) NEEDHAM C. TURNAGE, 

[seal.] United States Commissioner in and 

for the District of Columbia. 

l 

18,265. | 

19 United States of America, 

District of Columbia, ss: 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally ap¬ 
peared G. C. Deyoe, who, being by me first duly sworn 
and orally examined, deposes and says that he is a mem¬ 
ber of the Metropolitan Police Department, and that he 
does verily believe from the statements of the hereinafter 
named affiant that alcoholic beverages are being k^pt for 
sale and sold unlawfully and contrary to the provisions 
of the District of Columbia Alcoholic Beverage Control 
Act, in the District of Columbia, in the premises 73 M St., 
S. E., this being the premises of Charles Beal, who did 
unlawfully keep for sale and sell on said premises alco¬ 
holic beverages contrary and in violation of the Act of 
Congress approved January 24, 1934, said Act b^ing an 
Act to control the manufacture, transportation, possession 
and sale of alcoholic beverages in the District of Columbia, 
contrary to the form of the Statute in such case made and 
provided, and particularly contrary to Sections 29,! 33 and 
36 of the said District of Columbia Alcoholic Beverage 
Control Act approved January 24, 1934, and against the 
peace and dignity of the United States of America 

This complaint is supported by the affidavit of Benjamin 
F. Bean, a witness, which said affidavit is filed herewith 
and made a part of the record of this case. 

G. C. DEYOE, I 

Member, Metropolitan Police Department, 

of the District of Columbia. 


16 


CHARLES BEAL VS. UNITED STATES OF AMERICA. 


Subscribed and sworn to before me this 13th day of 
August, 1934. 

(Signed) NEEDHAM C. TURNAGE, 

[seal.] United States Commissioner , 

District of Columbia. 

20 [Endorsed:] Criminal No. 54987. United States 
v. Charles Beal, Defendant. Bill of Exceptions and 
Search Warrant. United States Court of Appeals for the 
District of Columbia. Filed Mar. 13, 1935. Iienrv W. 

Hodges, Clerk. --, Attv. for Defendant, Stewart 

Bid" 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6405. Charles Beal, Appellant, vs. United States of 
America. United States Court of Appeals for the District 
of Columbia. Filed Feb. 2, 1935. Henry W. Hodges, Clerk. 
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Addition to Record per Stipulation of Counsel 


United States Court of Appeals for the 

District of Columbia 

APRIL TERM, 1935 

No. 6405 

L _ I * 

i 

CHARLES BEAL, APPELLANT, j 

vs. | 

UNITED STATES OF AMERICA. ! 


FILED MAY 6, 1935. 


United States Court of Appeals for the District of 

Columbia. 

January Term. 

No. 6405. 

Special Calendar. 

Charles Beal, Appellant, 

v. 

United States of America. 

Counsel for the Appellant and the United States, hereby 
stipulate for the enlargement of the record by the inclusion 
of the Supporting Affidavit to the Motion to Quash the 
Search Warrant, filed November 22, 1934; the true copy 
thereof following: 

IRVIN GOLDSTEIN, 
Assistant United States Attorney. 
OCTAVE BIGONESS, 
Attorney for Appellant. 
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In the Supreme Court of the District of Columbia, Hold¬ 
ing a Criminal Court. 

Criminal No. 54987. 

United States 
v. 

Charles Beal, Defendant. 

Affidavit in Support of Motion . 

District of Columbia, ss : 

I, Charles Beal, upon oath do say that I am the Defend¬ 
ant in the above entitled cause, that I reside in premises 
73 A St., S. E. which is entirely a private residence; that 
on the 13th day of August, Officer G. C. Deyoe raided my 
residence and took therefrom a quantity of whiskey be¬ 
longing to me, on 1 a search warrant which shows on its 
face insufficient facts to warrant probable cause of sale, 
holding for sale Or manufacturing for sale; that I have 
been indicted on the finding in mv residence and this evi- 
deuce is about to be used against me in a prospective trial, 
that this warrant was issued and predicated on the alco¬ 
holic beverage act, that the District of Columbia issued 
no information on account thereof, yet nevertheless the 
matter was brought before the Grand Jurv; that mv rights 
under the Constitution, particularly the fourth and fifth 
articles thereof have been violated; wherefore I pray the 
Court that this search warrant be quashed and the use of 
the evidence so gained be suppressed. 

CHARLES BEAL. 


Subscribed and sworn to before me this 12th day of 
Nov. 1934. 

MYER PUMPS, 
Notary Public, D . C. 

Copv received. 

I. GOLDSTEIN, 

11-22-34. 


[Endorsed:] 6405. Charles Beal, appellant, vs. United 
States of America. United States Court of Appeals for the 
District of Columbia. Filed May 6, 1935. Henry W. 
Hodges, Clerk. 
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CHARLES BEAL, APPELLANT, 

vs. 

UNITED STATES OF AMERICA. 


BRIEF FOR APPELLANT j 

Octave Bigoness, ! 

Attorney for Appellant, 
Stewart Building. 







United States Court of Appeal^ for 
the District of Columbia 

JANUARY TERM 

No. 6405 
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BRIEF FOR APPELLANT j 


STATEMENT OF THE CASE 

On a search warrant directing seizure of alco¬ 
holic beverages manufactured for sale, kept for 
sale or sold without a license, issued under Section 
29, District of Columbia Alcoholic Beverage Con¬ 
trol Act, alcoholic liquor of Appellant was seized 
in his dwelling on which was based his conviction 
under the Liquor Taxing Act of 1934. 

The facts stated as grounds of probable cause, 
typewritten on a printed form (R. 16) (R. 18) 
were substantially that an unknown colored man 
came from the premises carrying a quantity of 


non-tax-paid liquor. 

Aggrieved in his rights under 4th 


Amendment 


to the Constitution is the Appellant by evidence 
seized on such warrant. Hence, Motion to Quash 
(R. 7), Objection at trial (R. 14), Assignment of 
Errors (R. 9). 


ARGUMENT 


"The Constitution is paramount." Schenks v. 
77. N., 55 Appeals 84. This gem of Judge Smith is 
pervasive here. 

The guaranties of the 4th Amendment are to be 
liberally construed to prevent impairment of pro¬ 
tection extended. Grau v. 77. S., 287 II. S. 128. 

"The statement of the sustaining facts showing 
probable cause is as indispensable to the lawful is¬ 
sue of a search warrant as the legal conclusion that 
such cause exists." Siden v. U. S., 9 Fed. 2nd 242. 

Gist —Would a prudent and cautious man be¬ 
lieve, from the sustaining facts shown in the search 
warrant (R. 16-18), that the offense of selling, 
keeping or manufacturing for sale without a li¬ 
cense had been committed? Dumbra v. 77. S., 268 
U. S. 441: Shore v. U. S., 58 App. I). C. 519; Grau 
v. 77. S., 287 U. S. 128. 


Can it be inferred that there was other liquor in 
the premises ? 

The sustaining fact here is one isolated instance 
of liquor carried from the premises; there are no 
additional corrobrative circumstances. 

The basic evidence for search warrant must be 
competent jury trial evidence. Giles v. 77. S., 284 
Fed. 208; Grau v. 77. S., 287 U. S. 128. 

Do the sweeping generalities of the printed 
form supply this? 
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The question of seizing letters and receipts, j Ap¬ 
pellant not being arrested at time is covered by 
Kirvin v. Z7. S 5 Fed. 2nd 282. 


Octave Btooxess, 


Attorney for Appellant,\ 
Stewart B uildinig. 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1935 
— 

! 

No. 6405 I 

i 

i 

Charles Beal, appellant 

v. 

United States of America, appellee 

— 

BRIEF FOR APPELLEE 

i 

— 

STATEMENT OF FACTS 


On the morning of August 13,1934, police officers 
Bean and See, while riding in the vicinity of appel¬ 
lant’s home at 73 M Street, Southeast, observed a 
colored man leave the premises carrying a cjard- 
board box and a burlap bag, the box being of the 
kind commonlv used in carrying whiskey. When 
the man saw the police officers approaching, he 
dropped the box and the bag and returned tq ap¬ 
pellant’s house. The police officers recovered the 
box and bag, which were found to contain eighteen 
one-half gallon jars of non-tax-paid whiskey. 
Upon this information, together with the infoirma- 
tion that the appellant had no license to ! sell 
whiskey, the officers procured a search warrant 
(R. 12), upon the affidavit of Officer Bean, wffich 
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set forth substantially the above facts (R. 14). On 
the same day, upon execution of this search war¬ 
rant at said premises, the police found fifty-one 
one-half gallon jars of non-tax-paid whiskey in a 
trap in a closet (R. 10), and also seized a number 
of receipts and letters addressed to appellant, 
which were found upon a buffet in the dining room 
(R. 10, 11). 

ARGUMENT 

Prior to thq trial, appellant moved to quash the 
search warrant upon the ground that no probable 
cause was stated in the accompanying affidavit (R. 
5), and at the trial objected to the admission in evi¬ 
dence of the whiskey seized upon the warrant (R. 
10). It is to be noted that the motion to suppress 
does not include the receipts and letters heretofore 
mentioned. This brings about the question as to 
whether or not the facts stated in the affidavit of 
Officer Bean, which is the basis of the search war¬ 
rant, were sufficient to bring about the conclusion 
that alcoholic beverages were being unlawfully 
kept for sale on the premises. The affidavit upon 
which the warrant is issued should disclose a suf¬ 
ficient basis in fact to justify the issuance of the 
warrant. Siden v. United States, 9 Fed. (2d) 241. 

It is the contention of appellee that the state¬ 
ments of fact : in the affidavit set forth sufficient 
evidentiary facts to establish probable cause. It 
is, of course, difficult to present authorities iden¬ 
tical in point of fact; each case must be considered 
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upon its own merits, applying the tests laid cjown 
by the Supreme Court. A man is seen leaving ap¬ 
pellant’s house, a private dwelling, to be sure—j-and 
not a place of business of a licensed dealer in in¬ 
toxicating liquors—immediately upon seeing! the 
police officers, the man drops the packages he | was 
carrying and returns to the house. The packages 
are found to contain eighteen one-half gallon j jars 
of whiskey. Would this not indicate to a reason¬ 
ably discreet and prudent man the unlawful char¬ 
acter of the transaction? The man came out of 
the house and went back into it. Would notjtliis 
be similarly indicative of this man’s relation td the 
premises, and this relationship bring about the | log¬ 
ical conclusion that an illegal liquor business jwas 
being conducted in the house ? Can it be said that 
the United States Commissioner did not have prob¬ 
able cause on which to issue the search warrant? 
As the Supreme Court of the United States sai|d in 
Dumbra v. United States, 268 U. S. 441: j 

In determining what is probable causd we 
are not called upon to determine whether 
the offense charged has, in fact, been com¬ 


mitted. We are concerned only with 


the 


question whether affiant had reasonable 
grounds at the time of his affidavit, and the 
issuance of the warrant for the belief that 
the law was being violated on the preipises 
to be searched; and if the apparent facts 
set out in the affidavit are such that a reason¬ 
ably discreet and prudent man would bd led 


to believe that there was a commission of 


the 
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offense charged, there is probable cause jus¬ 
tifying the issuance of a warrant. 

The attention of the court is directed to the affi¬ 
davit upheld in Steele v. United States, 267 U. S. 
500. In that case, the affidavit stated: 

That one Einstein, accompanied by an¬ 
other agent, was standing in front of a ga¬ 
rage when he saw a small truck driven into 
the entrance of the garage and saw the driver 
unload from the end of the truck a number 
of cases of stenciled whiskey, that they were 
the size and appearance of whiskey cases, 

and that he believed thev contained whiskev. 

«/ 

Here Einstein did not know for certain that the 
cases contained whiskey, but he did have probable 
cause to believe that thev contained whiskey; in the 
instant case, the police officers were positive that 
whiskey had been brought from the premises. 

The attention of the court is also directed par- 
ticularlv to the case of Shields v. United States, 58 
App. H. C. 215. 218. See also Shore v. United 
States, 60 A^p. D. C. 137; Maynard v. United 
States, 23 Fed. (2d) 141; and Boehm v. United 
States, 6 Fed. (2d) 497. 

Appellant also assigns as error the admission in 
evidence of letters and receipts indicating his own¬ 
ership of the whiskey seized. It is said in the case 
of Kirvin v. United States, 5 Fed. (2d) 282, cited 
by appellant: 

It is intended that the warrant be issued 
with the privilege to seize such property as 


was used as the means of committing a 
felony. 

The appellant is here convicted of the unlawful 
possession of non-tax-paid liquor. The circum¬ 
stances of such possession is an ingredient of the 
offense, and the admission of the papers Com¬ 
plained of is merely proof of the means of conjimit- 
ting the offense; the place of possession bein^ the 
means of committing the offense, evidence proving 
the place of possession is likewise proof oi the 
means of committing the offense. 

Furthermore, in the same connection, the coprt’s 
attention is directed to the fact that the evidence 
here objected to was not included in the motion to 
suppress. See Adams v. Netv York , 192 U. Sj 585. 

In any event, the error complained of here ivent 
only to prove the ownership of the liquor, which 
was admitted by the appellant in his motion to 
suppress, and it is submitted that, if error, it is not 
such as would warrant reversal of the judgment of 
the court below. 

CONCLUSION 

For the reasons stated, it is submitted that the 
judgment of the lower court should be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney , 

Irvin Goldstein, 

Assistant United States Attorney , 

Attorneys for Appellee. 
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